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SUMMARy

Jeffrey Rochlis proposes that the Commission award a

.. '".

"Pioneer,' s Prefe,rence" in any comparati~e proc,eeding for a new
.'

FM ortelevisiori~st~~ion to 'the:appii~~nt'~hich'has

successfully secured a Commission order allocating the new FM

or television station. The preference should be sUfficiently

strong to (1) properly reward the party for the effort in

identifying a new broadcast service, and (2) discourage the

filiJlg of. competing applications'. The policy s.nould .be

~~P~'i~d 'i~e(n~t~IY' to all 'pe~di~g cases which have: not yet

been designated for hearing.

A~op.tion of tl:te' preferenc;:~'will eii:minate"a 11lajor
. ... . : . . . . ~.

inequity in. the current proc~ss and help,expedi~e the'

The currentdisposition of pending and future applications.I
i

I· sch~me is plainly unfair to a party who assumes the burden of

finding a' new allocat·ion and .then inustface comp~t.ing

applicants who have stood on the sidelines. The current

system is also unfair to the public, since initiation of

service is delayed for years while the Commission processes

mutually exclusive applications. This delay is particularly

unfortunate since most new allocations involve communities

which have few, if any, FM or television stations.

Adoption of the pioneer's Preference would be of
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particular benefit to minorities, women, and other newcomers

to the broadcast field. The legal costs of prosecuting an
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application in a comparative hearing involve tens, and

sometimes hundreds, of thousands of dollars. To some, those
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costs are prohibitive. others seek the support of investors

who become s~-called passive investors (a situation which has

.ott.e:~: .~esult~.d·ln thef.il·i.:ne;J Qf "sh~m" '~ppli?ations) ..... '.,
. .

Adoption of a Pioneer's Preference will enable minorities,

women, and other newcomers to become broadcast licensees

without having to face those prohibitive costs or seeking the

assistance of so-called passive investors.
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Adoption of the pioneer's Preference is consistent with

the ·supreme. Court' s'decision 'fnAshbacker ~a'dio ·Corp. v.' FCC,. '

326 U.S. 327 (1945); which requires a full hearing for

co~pe~ti,n9,broa<:iC~,st.·a~plica.nt:s'. The pioneer's Pl';'eference' does.
'.

nothing·'mo~ethan introduce anew 'crite'rion~'albeit:a

significant one , in the Commission's'evaluatiori of competing

app~·icat.ions,. Adoption of th~. preference will not deprive any

competing applicant of a full hearing or preclude Comm~ssion .

eva~uation of any information a competing applicant brings to

the Commission's attention.

Nor is there any bar to Commission application of the

pioneer's Preference to pending cases which have not yet been

designated for hearing. Courts have repeatedly recognized the

right of federal agencies to apply new policies to pending

cases. The Commission itself has often applied changes in

comparative policies to pending cases.

I
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Proposals to Reform the
Commission's Comparative
Hearing Process to Expedite
the Resolution of Cases

To: The Commission

)
)
)
)
)
)

Gen. Doc. No. 90-264
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COMMENTS "ON 'PETITION,'FOR RECONSIDERATION OF, THE
NATIONAL ASSOCIATION FOR THE ADVANCEMENT 'OF COLQRED" PEOPLE

'.Je.f..f,r~Y ~ochlis, ("Rochli,s), ac~ing pursuant to ~he

.'~'~~issio'~ ,,'s' ~b'li~ 'Noti~e"'of Feb~a~ 13 ,'" 199~~' DA 91-'174,'

hereby files comments on the petition of the National

'Association for the Advancement of Colored People, et ale

(collectively re,ferred to herein 'as the "NAACP") for

'reconsideration' of the Report and Order which' the Commission

adopted in the above-referenced docket. FCC 90-410 (December

21, 1990).

Introduction

In its Report and Order, the Commission observed that,

regardless of their merit, the proposals advanced by the NAACP

with respect to the Commission's comparative criteria will

have no bearing on the overriding goal of this docket to

expedi~e the disposition of applications for new broadcast

stations. However, there is one change that the Commission

could make in the comparative criteria which would eliminate a
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major inequity .in the process and simultaneously expedite

service ~o the pUblic. More speci~ically,.if a party files a
.' .

rul~makfng' petition ·.~hich r~~ults:in- the :a'l,loca~:ion of:·~.J)~w

FM or television station, the Commission should accord that

party substantial credit -- a "Pioneer's Preference" -- in any

sUbsequent comparative hearing. The preference should be

sUfficiently strong to (1) properly reward the party for the

effort in identifying a new broadcast.service, and (2)
. .'

discourage '-the ·filing of. competingappl.fc~ti6~s.

.1. Rochlis' Interest

Rochlis' is a ·reside·nt.·o·f·. callfornia~On septemQ~r.?9.,

1989, aft.er the exp.enditure of considerable. time ami" money,

Thousand Palms' first FM service.

The Commission issued a Notice of Proposed Rulemaking on

1.401 proposing the allocation of anew FM station (on Channel

Rochlis filed a petition with the Commission under Section

The new station would representmaintained by Rochlis).

j
I
t.

I
12J4A) to Thousand Palms, California (Which is near a residence

I
I

I
January~l, 1990. MM Docket No. 90-12, RM-7087. Rochlis was

the only party to file comments in response to the notice. On

November 26, 1990, the Commission adopted the proposed rule

and amended the Table of Allotments to include Channel 234A in
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On February 11, 1990, Rochlis filed with the Commission
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an application for a construction permit to build a station on
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Channel 234A in Thousand Palms. Seven (7) other parties filed

mutually exclusive appli?ations.

rI. .Background: The Problem

The current system for authorizing new FM and television

service is inequitable and inconsistent with any goal of

expedition. A party must first expend time and monex to

identify a new channel that can be alloc~ted without causing

..unacceptabl~ i.nterference: to. ex.isting allocatio~s. If a party

is abi~ to' ide~tify a pe~is~ible' locat~~n~· .t~e' p~·r~; ~ust· ...

fil~ a petition for rulemaking unde~ Section 1.401 requesting

.. 'an<~mendment to···the Table. ,o.f .Ailotmerit.s~·· If' the party's
. "'. . ~. "... . .' .' . . .... .

. .
engineering is ·satisfactory, and if the proposal is otherwise

in accord with applicable law, the Commission will issue a

notice of proposed rulemaking in~iting comment on the.

,proposal. If, after consideration ·o~ the comments, it is

determined that the proposal complies with all applica6te

engineering and legal requirements, the Commission will issue

a report and order adding the new service. At that point, the

new facility is made available for application by any party.

The current scheme thus allows -- and, to some extent,

even encourages -- prospective applicants to sit back on the

sidelines while another party assumes the burden of

establishing a new allocation. The scheme is plainly unfair

to the party who takes up that burden and identifies a new

allocation -- only to find afterwards that any hope for a

Commission authorization must await the outcome of a
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comparative hearing involving other mutually exclusive

applications, some. of which may nave more m~rit under the

co'Iiunis~'ion" ~ .current. couipara~iv~ criteria .

The current scheme is also unfair to the public.

Initiation of service is usually delayed several years while

the Commission processes mutually exclusive applications in a

comparative hearing. In many, if not most, cases, the delay

is particularly unfortunate since new allocations usually

invoive communi~i~s wQichh~vefew~ if any, assigned 'FM,or

television stations. In other words, the community must not

0l11y ~ait a,' yea'r .or ,longer ,for ,dispqs.i~i~n of .a ..rul~making .

prOPosal.~he· c'onimunity' ~~~t' th.en '~'__ai~ :the·.:fi-~a·l 'di~po~it'i-o~

of a comparative broadcast proceeding which, as the Commission

welt knows~ can take two or more years (and will continue to

do so even if the reforms adopted in the instant docket are as

effective as the Commission hopes in expediting cases).

Rochlis' situation illustrates the problem. In early

1989 Rochlis undertook efforts to identify a community in

southern California that could benefit from additional FM

service. Rochlis' September 1989 petition to the Commission

was the fruit of that effort. After fourteen (14) months, the

Commission issued an order making the allocation of Channel

234A to Thousand Palms, California. Now, despite his success

in identifying a community which does not currently have any

FM service, Rochlis must participate in a comparative

proceeding which he may not win and which could take years to
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resolve. In the meantime, the community of Thousand Palms

must await the outcome of that proceeding before get-ting its

firstFM serVice~....0.

There is nothing in the Communications Act of 1934, as

amended, 47 U.S.C. §151 et seq., which dictates the

Commission's current procedure for the allocation of new FM

and television stations or the particular criteria the

Commiss~on utilizes in comparative broadcast proceedings.
, '

Therefore; the commission has the discretion to change -the'

procedure.

1110' prbposed solution: A "Pioneer.' s Preference',': '
, ,

The Commission-should adopt a pOlicy under which a party

who successfully proposes a new FM or television allocation

will receive a "Pio'neer'sPreference" in any comparative

prQceeding involving the ,new allocation. The Pioneer's

Preference should be of substantial weight. To that end, the

comparative weight should be at least the equivalent of twice

the weight presently assigned to the full-time integration of

100 percent of an applicant's owners. This new policy should

be made effective immediately and applied to all pending

applications except for those that have already been

designated for hearing. 1

1 This pioneer's Preference should be assigned to every
party who participates in a rulemaking proceeding for a new
allocation and proposes an amendment to the Table of
Allotments which is viable under applicable legal and
engineering parameters. Thus, if one party files a petition

(continued)

, I
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The use of a pioneer's Preference in comparative criteria

is premised on the purpose of those criteria. .The comparative

.·...criteria. reflect· the commiss'ion'~::assessmento'f' fabt"o-rs: that: .
'. • •• ". -- • -.". :.' ': • • ~ •• • , • : :.". 0" •• • ••

will facilitate a predictive jUdgment as to which applicant

would be better able and willinq to serve the community. For

example, the Commission currently places considerable weight

on the extent to which a prospective licensee's owners will be

integrated into the management of the proposed station because
. .

;. 'of theComIn.lssion's assuin~tion that "[i)t is i~~er~ntly.

desirable that legal responsibility' and day-to-day performance

be. closely associated." Pol icy statement, 1, FCC2d .393,. 395

. (196~l" ·.~he Pio~e~r ~·s:'·P·r~·ferenc~-":. ~~opose:~" h"erein ~~~l.~e .""

another factor reflecting a party's ability and willingness to'

serve the community. ~he.preferenc~ will be bestowed on a

party which has taken the initiative and expended the

resources to find a new broadcast service for a commUnity. In

achieving that goal, the successful proponent has contributed

to the diversity of viewpoint in the country and demonstrated

a commitment to service which is at least as predictive, if

not more' so, than the integration factor.

(continued)
for rulemaking with a viable proposal, and a second party
files comments proposing a viable alternative, then, in that
event, both parties would receive the pioneer's Preference
even though only one of the proposals is adopted by the
Commission. In both cases, a party has expended time and
money to devise a proposal that will bring new broadcast
service to the public.

i
,

f
I
I
i
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The substantial weight of the Pioneer's Preference should

be sufficient to enable·t~~oso-ca~ledpioneer to prevail in

'. inariy~ d.f n9.t mos·t
O

t ·compo~~at·i~e .·situat~t:;~s•. But· ass.ignment: of o" ,. . . ~ . . . . . .. .

the Pioneer's Preference should not enable the pioneer to

prevail in any and every comparative case. Competing

applications would still have a full hearing and could, under

certain circumstances, be granted over the pioneer's

application. Thus, a pioneer:with many other media interests

would receive a diy~rsification· d'em~rito o~hich could offset the

weight of the pioneer's Preference. A competing applicant

mi9ht. also 0 b.e, al?le' to pr,evai.l in the o.even~ that the pioneer

was d,isqualified because of misrepresenta'tio.ns,: lack °of

financial qualifications, or unavailability of a tower site.

Some'exa~ple? illustrate how the pioneer's Preference could be

applied:'

Example 1. . A party' successfully secure's a
Commission order allocating a new FM station to a
community. The party files an application and thus
becomes entitled to the pioneer's Preference. The
party has no other media interests and is otherwise
qualified to be a Commission licensee. The
applicant does not propose to be integrated full­
time into the management of the station. The
pioneer would prevail in a comparative hearing with
another applicant which has no diversification
demerits and does propose to be integrated full­
time into management.
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Example 2. A party with substantial broadcast
interests successfully secures an allocation for a
new FM station in a community. The party is
entitled to the Pioneer's Preference. Another party
with no diversification demerits files a competing
application and proposes 100 percent full-time
integration. The Commission would have to use the
parameters set forth in the 1965 Policy statement to
determine whether the pioneer's diversification



."

8

demerits offset the Pioneer's Preference. Based on
that analysis, the competing applicant could
pr.evail .•

. . "Example 3". ',A p~rty successf~lly 'se9ures: a
Commission allocation of a new"FM station'tn a
community. The pioneer has no diversification
demerits. However, a competing application is filed
by a party with no diversification demerits who
proposes a specialized program service to meet
significant unmet needs. The competing applicant
also proposes 100 percent full-time integration.
The Commission will have to decide whether the
specialized program offering, coupled with the
competing applicant's full-time integration, is
sufficiently iJnportan~.,t~ offset the .Pioneer I s
Pr~ference. "

Adoption of a pioneer's Preference in the comparative

process wi~l prov~d~ ~mmediate anddrama~ic benefits. First

arid foremost, the'p~ef~rence ~ill exPedite the disposition of

pending and future applications involving new facilities

"I' authorized pursuant toa rulemaking proceedin9. In situations

involving pending cases which have not yet been des.ignated for
. . .' . . ". ..-

hearing, many, "if 'not most, competing applicants will abandon

their respective applications rather than face an applicant

with a Pioneer's Preference. In future situations,

prospective applicants will think long and hard before filing

a competing application against a party with a Pioneer's

Preference.

There are other public interest benefits as well. As the

Commission knows, minorities, women, and other prospective
I,.Aw O,-,-tCE.S 0"

celt. MAHIN" CAn......"".u..., 11IfCl.l oc~,
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newcomers to the broadcast field face a tremendous hurdle in

pursuing an application for a new station. The prosecution of

an application in a comparative hearing usually entails tens,
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and sometimes hundreds, of thousands of dollars in

professional f~es. These high costs are proh~bitive' to some

an9 have., forced: oth~rs to "se,e,k a~$ist~llce". 'in' two-tiere:d
.'

organizations sanctioned by the Commission's AnAx policy.

Prosecution costs are likely to remain high even after

implementation of the reforms adopted in the instant docket.

By adopting a Pioneer's Preference, the Commission will offer

minorities, women, and other newcomers an opportunity to

become broadcasters without having to face'pro~ibitive

prosecution expenses (or the financial support of so-called

passive 'investors).
"

consideration' and adoption of the Pioneer', s Pre'fe'rence

thus falls squarely within the ambit of the instant

proceeding. Although the proposal is not a strictly

procedural one, it touches on issue~ that relate to the

multiplicity of applications being filed and the time.required

to process them. In this sense, the Pioneer's Preference

proposed herein is at least as relevant, if not more so, than

the substantive changes which the Commission proposed in

conjunction with pOlicies enunciated under Anax Broadcasting,

Inc., 87 FCC2d 483 (1981), and Ruarch Associates, 103 FCC2d

1178 (1986). See Proposals to Reform the Commission's

Comparative Hearing Process, 5 FCC Red 4050, 4052, 4053

(1990) •

The Commission has already proposed or decided to grant

preferences for parties who propose new services in other

I

I
l

I
I
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areas. E.g. Establishment of Procedures to Provide a

Preference' to" Applica,nts proposinQ_.',an Allo~atiori (or" New

- serv'ices_,~" 5 FCC R~d ,,2·166·,276~, (19~~) J "Pi.o~e~r ~..S". Pr~~.ei"e~"ce"i'"

to be awarded "to any'successful petitioner for an allocation

for a new service"); Amendment of Parts 21. 43. 74. 78 and 94

of the Commission's Rules, 5 FCC Rcd 6410, 6424 (1990), recon.

pending (MHOS applications must be filed on same day to be

mutually exclusive in order to prevent "application mills"

from exploiting first applicant"·s effort and later filing a

duplicate application). The public interest dictates that a

similar preference be accordeq to parties who successfully

propose a new FM or televison service.

IV. Commission Authority to Adopt "pioneer's Preference"

The Commission hasa"mple authority to adopt the Pioii.eer~s'

preference:proposed"herein 'without .violating the principles

enunciated in Ashbacker Radio Corp. v. FCC, 326 U.S. 327

(1945) ("Ashbacker"). Ashbacker concerned a situation in

which the Commission granted one mutually exclusive

applic~t~on and then designated the second application for

hearing. The Supreme Court reversed, finding that the hearing

on the second application placed an unfair burden on the

applicant to demonstrate error in the Commission's grant of

the first application. In reversing the Commission, however,

the Court did not purport to dictate the criteria which the

Commission should utilize in comparing applications or the

weight to be assigned each criterion. As the Court itself

!
I.

I
i

-I
i
!
i
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explained, "We only hold that where two~ .f..isa applications

are mutually exclusive the grant of one without a hearing to

both'~eprives the loser ,of the opportunity which Congress

chose to give him." 326 U.S. at 333.

The Commission and the courts have subsequently

acknowledged the broad discretion which the agency has in

identifying and weighing criteria to be applied in comparative

broadcast cases. Shortly after Ashbacker was decided, one

court observed that the Commission "must take into account all

the characteristics which indicate differences" as to which
, ..

applicant would better serve the public interes~,that the
, .

Commission has "wide discretion" in evaluating those

differences, and that the Commission's jUdgment would be

upheld by a reviewing court if the jUdgment is "within the

bounds of rationale derivation from the findings." Johnston

'Broadcasting Co. v. FCC, 175 F.2d 351, 356-57 (D.C. Cir.

1949) .

The Commission's 1965 Policy statement similarly

acknowledged that neither the identity nor the weight of

comparative factors could be fixed for all time or for all

cases:

. • . The various factors cannot be
assigned absolute values, some factors may
be present in some cases and not in
others, and the differences between
applicants with respect to each factor are
almost infinitely variable.

Furthermore, membership on the Commission
is not static and the views of individual
commissioners on the importance of

j

I
I
I
I
I

I
I
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particular factors may change. For these
and other reasons, the Commission is not
bound to deal with all cases at all times
as it has dealt in the past with some that
seem comparable, Federal Communications
commission v. WOKO, Inc., 329 U~S. 223,
228, and changes of viewpoint, if
reasonable, are recognized as both
inescapable and proper. Pinellas
Broadcasting Co. v. Federal Communications
Commission, 97 U.S. App. D.C. 236, 230
F.2d 204, cert. den., 350 U.S. 1007.

1 FCC2d 393 (1965) (footnote omitted). Although it recognized

the inevitability of change, the Commission used the Policy

statement to set forth basic criteria which the Commission

expected to apply in c~mparative broadcast cases. However,

after reviewing. the various factors, the Commission ~gain

.emphasized that it retained the discretion to change the

nature and weight of the factors to be considered in any

comparative case:

(B]y this attempt to clarify our present
policy and our views with respect to the
various factors which are considered in
comparative hearings, we do not intend to
stultify the continuing process of
reviewing our judgment on these matters.
Where changes in policy are deemed
appropriate they will be made, either in
individual cases or in further general
statements, with an explanation for the
change. In this way, we hope to preserve
the advantages of clear policy enunciation
without sacrificing necessary flexibility
and open-mindedness.

1 FCC2d at 399.

As the Commission anticipated, individual cases have been

utilized over the years to change and refine the comparative

criteria described in the 1965 Policy statement. E.g. TV 9,
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Inc. v. FCC, 495 F.2d 929, 938 (D.C. Cir. 1973) (minority

participation in management to be ~reated as a separate

comparative criterion); George E. Cameron. Jr. communica.tions,

71 FCC2d 460, 465 (1979) (subsequent history omitted) (1965

Policy statement revised to preclude inquiry into specialized

program formats except upon certain pre-designation showings);

Waters Broadcasting Corp., 91 FCC2d 1260, 1263, 1266 (1982),

aff'd sub nom., West Michigan Broadcasting Co. v. FCC, 735

F.2d 601 (D.C. Cir. 1984) (minority ownership entitled to

equal weight with local residence, and residence in service

area outside community of license entitled to substantial

local residence credit).

The foregoing authorities confirm the Commission's

discretion to adopt the Pioneer's Preference proposed herein.

Adoption of the preference will not deprive any party of the

full hearing mandated by Ashbacker. Rather, the use of the

preference will only introduce a factor, albeit of significant

weight, to be considered in a certain class of cases. 2 In

2 For this reason, the Pioneer's Preference does not run
afoul of'the court's decision in Citizens Communications
Center v. FCC, 447 F.2d 1201 (D.C. Cir. 1971), reh., 463 F.2d
822 (1972). In that case, the court set aside a Commission
policy statement which would have granted the renewal
application of an incumbent broadcaster without consideration
of a challenger's application if the incumbent had provided
programming "substantially attuned to meeting the needs and
interests of its area" and its operation was not "otherwise
characterized by serious deficiencies... " Policy statement,
22 FCC2d 424, 425 (1970). The pioneer's Preference, in

(continued)
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this sense, then, the pioneer's Preference is of far less

significance in the comparative process than the "renewal

expectancy" formulated by the Commission and approved by the

court. Central Florida Enterprises. Inc. v. FCC, 683 F.2d 503

(D.C. Cir. 1982), ~. denied, 460 U.S. 1084 (1983).

V. No Bar to Immediate Application

Nothing in the Communications Act or in Commission

decisions precludes immediate consideration of the Pioneer's·

Preference in all cases which have not yet been designated for

hearing. Quite the contrary. The courts and the Commission
..

have repeatedly acknowledged the commission's authority to

apply policy changes to pending applications.

At the outset, it must be remembered that the

commission's comparative criteria are not embedded within the

Commission's rules, and, more importantly, no applicant is

ever guaranteed that comparative criteria existent at the time

of application will remain forever unchanged. Indeed, no

applicant could have that expectation in the face of the

(continued)
contrast, will not result in a two-stage hearing or preclude
consideration of a challenger's application. Nor will the
preference preclude evaluation of any information which any
competing applicant wants to bring to the Commission's
attention. If adopted, the preference will only constitute a
jUdgment by the Commission of the significance which the
preference has in serving the public interest. Moreover, in
contrast to the policy statement struck down in citizens
communications Center v. FCC, supra, the pioneer's Preference
proposed herein will promote First Amendment diversity
interests by enhancing the opportunity of minorities, women,
and other newcomers to enter the broadcast arena.
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Commission's admonition in the 1965 Policy statement about the

need to accommodate changes in the Commission's views as to

what will best serve the pUblic interest.

Numerous court decisions underscore the flexibility which

the Commission can and often does bring to the task of

formulating comparative policies. Perhaps the paradigm case

is FCC v. WOKO, Inc., 329 U.S. 223 (1946). In that case, the

Court upheld the Commission denial of a renewal application

even though the Commission's decision relied on a shift in

Commission policy concerning the significance of certain kinds

of misconduct. As the Court, explained, "The mild measures to

others and the apparently unannounced change of policy are

considerations appropriate for the Commission in determining

whether its action in this case is too drastic, but we cannot

say that the Commission is bound'by anything that appears

before us to deal with all cases at all times as it has dealt

with some that seem comparable." 329 U.S. at 228.

Another court similarly sustained the Commission's

formulation and application of a policy on "renewal.

expectancy" in an individual case even though the pOlicy was

not in place when the competing applications were first filed

with the Commission. Central Florida Broadcasters, Inc. v.

FCC, supra. The Commission has frequently made other changes

in comparative policies and applied them to pending cases. See

supra at 12-13.
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The Commission's approach in the development and

application of new comparative po~icies is consistent with the

powers exercised by other federal agencies. Courts have

repeatedly upheld the decisions of other federal agencies to

apply new pOlicies to pending cases. As one court explained,

When not controlled by a requlation even
an established approach or precedent may
be modified or overruled. An
administrative agency concerned with
furtherance of the pUblic interest is not
bound to rigid adherence to precedent. It
may switch rather than fight the lessons
of experience.

New Castle County Airport Commission v. civil Aeronautics
".' '

Board, 371 F.2d 733, 734-35 (D.C. Cir. 1966), cert. denied sub

nom., Board of Transportation of New Castle County v. Civil

Aeronautics Board, 387 U.S. 930 (1967) (citations omitted).

Accord City of Chicago v. Federal Power Commission, 385 F.2d

629, 637 (D.C. Cir. 1967), cert. denied, 390 U.S. 945 (1968)

(agency could apply a newly-announced policy on depreciation

to resolve a pending case); Shawmut Association v. Securities

& Exchange Commission, 146 F.2d 791, 796-97 (1st Cir. 1945)

("admini~trator is expected to treat experience not as a

jailor but as a teacher"). The only requirement is that the

agency rationally explain the nature of and need for the

change in policy. New Castle County Airport commission v.

civil Aeronautics Board, supra, 371 F.2d at 735; Environmental

Defense Fund, Inc. v. Environmental Protection Agency, 510

F.2d 1293, 1299 (D.C. Cir. 1975); Greater Boston Television

Corporation v. FCC, 444 F.2d 841, 851-52 (D.C. Cir. 1970),
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cert. denied, 403 U.S. 923 (1971); Columbia Broadcasting

System v. FCC, 454 F.2d 1018, 1026_(O.C. Cir. 1971).

The Commission has ample reason to justify the immediate

application of the Pioneer's Preference. Use of the

preference is likely to expedite service to the pUblic.

Moreover, that service is likely to be rendered in areas which

have little or no other broadcast service. And, since most of

those taking advantage of the Pioneer's Preference are likely

to be newcomers (including minorities and women), use of the

pioneer's Preference will also promote the Commission's

paramount goal of diversifying the media voices in the

country.

It is of course true that some parties have expended time

and money on the basis of the Commission's existing pOlicies.

But that circumstance -- which ex1sts every time an agency

changes pOlicy and applies it to pending cases -- is not a

major concern here. Since the pioneer's Preference would not

be applied to cases already designated for hearing, the amount

of funds expended will be minimal. And, if it wants to

ameliorate the adverse consequences of the new pOlicy, the

Commission could offer to refund application fees to those

parties who dismiss their respective applications as a result

of the adoption of the new policy. In no event, however,

should applicants for a broadcast facility -- who do not have

vested rights -- be able to frustrate the Commission's desire

to change policy in order to better serve the pUblic interest.
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Conclusion

WHEREFORE, in view of the foregoing, it is respectfully

requested that the commission adopt the pioneer's Preference

proposed herein.

Respectfully submitted,

KECK, MAHIN & CATE
1201 New York Avenue, N.W.
Washington, D.C. 20005
(202) 789-3400

Attorneys for Jeffrey Rochlis

By: _.P (;") _
~peJ:
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CERTIFICATE OF SERVICE

I hereby certify that I have, this~ay of
March, 1991 caused a copy of the Comments on Petition for
Reconsideration of the National Association for the
Advancement of Colored People to be mailed via first class
mail, postage prepaid, to the following:

* Chairman Alfred C. Sikes
Federal Communications commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

* Commissioner James H. Quello
Federal Communications Commission
1919 M street, N.W., Room 802
Washington, D.C. 20554

* Commissioner Sherrie P. Marshall
Federal Communications Commission
1919 M street, N.W., Room 826
Washington, D.C. 20554

* Commissioner Andrew' C. Barrett
Federal communications commission
1919 M street, N.W., Room 844
Washington, D.C. 20554

* Commissioner Ervin S. Duggan
Federal Communications Commission
1919 M street, N.W., Room 832
Washington, D.C. 20554

* Robert L. Petit
General Counsel
Federal Communications commission
1919 M street, N.W., Room 614
Washington, D.C. 20554

* Martin Blumenthal
, Office of the General Counsel

Federal Communications commission
1919 M street, N.W., Room 616
Washington, D.C. 20554

Virginia S. Carson
BCC Broadcasting Corporation
3248 Rittenhouse st., N.W.
Washington, D.C. 20015

Andrew Jay Schwartzman
Media Access Project
2000 M street, N.W.
Washington, D.C. 20036
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Angela J. Campbell
Citizens communications Center
Institute for Public Representation
Georgetown University Law Center
600 New Jersey Avenue, N.W., '312
Washington, D.C. 20001 -

Mary Lou Winters
Caldwell Communications corporation
412 Main Street
Columbia, LA 71418

Richard H. Waysdorf
Jones, Waldo, Holbrook' McDonough, P.C.
suite 900
2300 M Street, N.W.
Washington, D.C. 20037

Alan C. Campbell
Dow, Lohnes' Albertson
1255 Twenty-Third Street, N.W.
suite 500
Washington, D.C. 20037

Michael J. Hirrel
suite 200-E
1300 New York Avenue
Washington, D.C. 20005

Dennis Courtland Hayes
General Counsel
NAACP
4805 Mt. Hope Drive
Baltimore, MD 21215

Eduardo Pena
1101 14th Street, N.W.
suite 610
Washington, D.C. 20005

Robert L. Thompson
Pepper & Corazzini
1776 K Street, N.W.
Washington, D.C. 20006

steven B. Royster
Arent, Fox, Kintner, Plotkin' Kahn
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

David Honig
1800 N.W. 187th street
Miami, FL 33056
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Morton L. Berfield
Cohen , Berfield, P.C.
1129 20th Street, N.W.
Suite 507
Washington, D.C. 20036

Merilyn M. Strailman
Jones, Waldo, Holbrook , McDonough, P.C.
suite 900
2300 M Street, N.W.
Washington, D.C. 20037

Ashton R. Hardy
Walker, Bordelon, Hamlin, Theriot and Hardy
701 South Peters Street
New Orleans, LA 70130

Patricia A. Mahoney
American Women in Radio and Television, Inc.
1100 Connecticut Avenue, N.W.
suite 700
Washington, D.C. 20036

Vincent.A. Pepper
Pepper , Corazzini
200 Montgomery Building
1776 K Street, N.W.
washington, D.C. 20006

Bernard Koteen
Koteen & Naftalin
Suite 1000
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

William J. sill
McFadden, Evans & sill
1220 19th Street, N.W.
suite 501
Washington, D.C. 20036

Lawrence J. Tighe, Jr.
President , General Manager
Radio New Jersey
P.O. Box 1000
Hackettstown, NJ 07840

t,JIoW 01'1:4<:£$ OF

:It. MAHIN" CAT[
....,.Cu...I' .:orCl. -oiSC.

"CtitOlilU co.ro TlO"'li

4I'(tfTtoIQUSE

_(w .-0".: .V£jlfU(" .... W

~10"OC~

QO.h '".)AQO

Sally Katzen
Margaret Tobey
1150 Connecticut
Washington, D.C.

* Hand served
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